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Empltoyment Practices
Employment practices; agricultural labor-collective bargaining
Labor Code Part 3.5 (commencing with §1140) (new).
SB 1 (Dunlap); STATS 1975, Ch 1, Third Extraordinary Session
(Effective August 28, 1975)
Support: California Labor Federation; AFL-CIO; Teamsters Union;
United Farm Workers Union
Enacts the Agricultural Labor Relations Act of 1975; specifies
rights and duties of agricultural employees, employers, and labor
organizations;creates the Agricultural Labor Relations Board; provides for secret ballot elections among agriculturalworkers to determine union representationfor purposes of collective bargaining.

Before the enactment of this legislation there was no law regulating
agricultural labor relations, although most other workers were given the
right to organize for the purpose of collective bargaining by the National
Labor Relations Act [29 U.S.C. § 151 et seq. (1970), (hereinafter referred to as NLRA)] which specifically exempts agricultural workers
from its provisions [29 U.S.C. § 152(3) (1970)]. Chapter 1 has established the Agricultural Labor Relations Act, which is patterned after the
NLRA and protects the rights of agricultural employees to full freedom
of association, self-organization, and designation of representatives of
their own choice. The new Act allows such employees to negotiate
the terms and conditions of their employment, and to be free from interference by employers in selecting a representative for the purpose
of collective bargaining [CAL. LABOR CODE §1140.2]. Additionally,
Section 1152 of the Labor Code gives agricultural employees the right
to engage in concerted activities for the purpose of collective bargaining or other mutual aid or protection. The express purpose of this legislation is "to ensure peace in the agricultural fields by guaranteeing
justice for all agricultural workers and stability in labor relations" [CAL.
STATS. 1975, Third Extraordinary Session, c. 1, §1, at
I.
The coverage of this Act extends to "agricultural employees" and
includes those persons employed in all branches of farming and the cultivation and tillage of the soil, dairying, the production, cultivation,
growing, and harvesting of any agricultural or horticultural commodities, the raising of livestock, bees, furbearing animals, or poultry, and
those employed incident to or in conjunction with farming operations.
Pacific Law Journal Vol, 7

Employment Practices

However, no employees covered by the NLRA are encompassed by the
Act (§1140.4). Furthermore, Section 1166.2 allows individuals employed as supervisors to become members of labor organizations.
Pursuant to Section 1156, collective bargaining representatives are
to be selected in secret ballot elections by the majority of the agricultural employees in a bargaining unit, and the elected representative is
to be the exclusive agent for bargaining with respect to rates of pay,
wages, hours of employment, or other working conditions. Individuals
or groups of employees may present grievances to their employers directly, however, as long as this procedure is not inconsistent with the
collective bargaining contract or agreement. The bargaining unit consists of all the agricultural employees of an employer in a contiguous
geographical area. If the agricultural employees of an employer are
employed in two or more noncontiguous areas, the Agricultural Relations Board (discussed infra) shall determine the appropriate bargaining unit or units (§1156.2). A petition calling for a representation
election may be filed with the Board pursuant to Section 1156.3 if
signed by, or accompanied by authorization cards signed by, a majority
of the currently employed employees in the bargaining unit. The petition must allege that (1) the number of employees who signed the
petition is not less than 50 percent of the employer's peak employment
for the current calendar year, (2) that no valid election has been conducted among the named employees within the preceding 12 months,
(3) that no labor organization is currently certified as the representative, and (4) that the petition is not barred by an existing collective
bargaining agreement. Upon receipt of the petition and a determination that a bona fide question of representation exists, the Board is to
conduct a secret ballot election after due notice to all interested parties
and within seven days of the filing of the petition (§1156.3). Labor
organizations are qualified to appear on the ballot if they present authorization cards signed by at least 20 percent of the employees in the
bargaining unit to the Board at least 24 hours prior to the election. If
none of the choices on the ballot receives a majority vote, a runoff
election is to be held between the two choices receiving the greatest
number of votes (§1157.2). In all elections except runoffs between
two labor organizations, employees are to be given the option of voting
against any representation (§1156.3).
Provisions for challenging an election and decertifying a labor organization found to have engaged in discrimination prohibited by federal law [42 U.S.C. §2000e(5) (Supp. M 1974)] are also provided by
this chapter (§1156.3(e)). The collective bargaining agreement beSelected 1975 California Legislation
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tween the employer and the labor organization certified as the exclusive
bargaining representative bars petition for an election among the employer's employees for the term of the agreement up to a period of three
years, if the agreement is in writing and incorporates the substantive
terms and conditions of employment (§1156.7(b)). This provision does
not apply, however, to agreements made prior to August 28, 1975
(§1156.7(a)). Pursuant to Section 1156.7(c) an employee or group
of employees may file a petition signed by 30 percent or more of the
employees in the bargaining unit represented by the certified labor organization requesting that such organization be decertified. Such a petition for decertification must be filed during the year preceding the
expiration of a collective barganining agreement and at a time when
the number of employees is not less than 50 percent of the employer's
peak agricultural employment for the current calendar year (§1156.7
(c)). Section 1156.7 (d) provides for an election to be held to change
union representation if a bona fide question of representation exists.
In such instances a petition must be filed with the Board by an employee or group of employees or by any individual or labor organization
acting on their behalf, and must be accompanied by authorization cards
signed by a majority of the employees in the bargaining unit. Upon
receipt of such a petition, an election is to be held if it is established
that (1) the number of employees named in the petition is not less
than 50 percent of peak agricultural employment for the current calendar year, (2) no valid election has been conducted within the immediately preceding 12-month period, and (3) a certified labor organization
has a collective bargaining agreement that will expire within the next
12 months (§1156.7(c), (d)).
All agricultural employees whose names appear on the employer's
payroll for the period immediately preceding the filing of the petition
are eligible to vote (§1157), and employers are required to maintain
and make available to the Board accurate and current lists of such employees (§1157.3). Any agricultural employee engaged in an economic strike is eligible to vote, subject to board regulations, unless he
or she has been permanently replaced and the election is conducted more
than 12 months after the strike began. Although no provision is made
regarding the eligibility or non-eligibility of an employee engaged in
an unfair labor practice strike, it should be noted that the NLRA has

been interpreted to confer voting eligibility upon such strikers engaged
in non-agricultural occupations even though the employer has hired
permanent replacements [Mastro Plastics v. NLRB, 350 U.S. 270
(1956)]. In the case of any election held prior to March 1, 1977, inPacific Law Journal Vol. 7
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volving labor disputes which began before June 5, 1975, the Board is
to determine eligibility for voting, although no striker who has not performed services for the employer during the 36 month period immediately preceding June 5, 1975, shall be eligible to vote (§1157).
Pursuant to Sections 1141 through 1150 of the Labor, Code, a five
member Agricultural Labor Relations Board has been established to
administer the provisions of the Agricultural Labor Relations Act. The
Board is given the power to : (1) determine units for collective bargaining; (2) investigate and provide for hearings; (3) determine questions of representation; (4) direct secret ballot elections; (5) certify
election results; and (6) investigate unfair labor practices (§1151).
The Board and its agents are also given the right of access to places
of employment to investigate violations of the Agricultural Labor Relations Act and to issue subpoenas requiring the attendance and testimony of witnesses or the production of evidence at board hearings
(§1151). Section 1151.6 makes willful interference with the Board
or its agents in the performance of their duties a misdemeanor, punishable by a fine of not more than $5,000.
Section 1153 delineates the following as unfair labor practices of agricultural employers: (1) interfering with, restraining, or coercing agricultural employees in the exercise of their rights as set forth in Section
1152 (supra); (2) dominating or interfering with the formation or
administration of any labor organization or contributing financial or
other support to such organizations; (3) discriminating in regard to the
hiring or tenure of employment, or any term or condition of employment, to encourage or discourage membership in any labor organization (although employers may make agreements with labor organizations requiring, as a condition of employment, membership in the labor
organization which wins the collective bargaining election); (4) discharging or otherwise discriminating against an agricultural employee
because he or she has filed charges or given testimony regarding unfair
labor practices; (5) refusing to bargain collectively in good faith with
certified labor organizations; and (6) recognizing, bargaining with, or
signing a collective bargaining agreement with any labor organization
not certified pursuant to the provisions of this Act..
The acts constituting unfair labor practices on the part of labor organizations or their agents are set forth in Section 1154, and include:
(1) restraining or coercing agricultural employees in the exercise of
their rights guaranteed under Section 1152; (2) causing or attempting
to cause an agricultural employer to discriminate against an employee
in violation of Section 1153; (3) refusing to bargain collectively in
Selected 1975 California Legislation
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good faith with an agricultural employer, provided the organization is
the certified representative of the employer's employees; (4) requiring
employees covered by an authorized agreement to pay a fee which the
Board finds to be excessive or discriminatory as a condition precedent
to becoming a member of such organization; (5) causing or attempting
to cause an agricultural employer to pay an exaction for services not
performed; (6) picketing, causing to be picketed, or threatening to
picket, where an object of such action is to force or require either an
employer to recognize or bargain with a labor organization, or employees to accept an uncertified organization as their collective bargaining
representative (unless there is a bona fide question of representation
which may be raised pursuant to Section 1156.3 or no valid election
has been conducted within the preceding 12 months); and (7) engaging in, or encouraging any employee to engage in, a strike or refusal
to handle or work on any goods, or to perform any services or to
threaten, coerce, or restrain any person where the object is to force
or require: (a) an employer or self-employed person to join any labor
or employer organization or to enter into an agreement prohibited by
Section 1154.5 (discussed infra); (b) any person to cease dealing in
the products of any other producer, processor, or manufacturer, or to
cease doing business with any other person; (c) any employer to recognize or bargain with a labor organization unless it is certified; (d)
or an employer to assign particular work to employees in one labor organization rather than to employees in another organization, unless
such employer is in violation of an order or certification of the Board.
Section R154.5 makes it an unfair labor practice for the employer to
agree to cease handling or selling products of another employer, unless
the union is certified as the representative of the employees of a supplier of ingredients integrated into a product produced or distributed
by the employer and no collective bargaining agreement between the
supplier and the union is in effect. However, none of these provisions regarding unfair labor practices of labor organizations prohibits
publicity, including picketing, for the purpose of advising the public
that a product produced by an employer with whom the union has a
primary dispute is distributed by another employer. Such publicity is
prohibited, however, if it has the effect of inducing employees of the
secondary employer to refuse to perform services for such employer or
of inducing the public to cease patronizing the employer if the labor
organization is not the currently certified representative of the primary
employer's employees. However, this section also provides that these
regulations are not to be construed to prohibit publicity, including pickPacific Law Journal Vol. 7
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eting, which may not be prohibited under the United States or California Constitutions; thus this section appears to conform with constitutional requirements for the protection of the rights of individuals, including freedom of speech. Publicity, other than picketing, such as
distributing literature, requesting that the public cease patronizing the
secondary employer is prohibited if the labor union has lost an election
for representation of the primary employer's employees within the preceding 12 months, but allowed if the union has not lost such an election
and no other labor organization is the currently certified representative
(§ 1154).
In Section 1160 the Board is given the power, upon issuance of a
complaint charging that a person has engaged or is engaging in unfair
labor practices, to petition the superior court for appropriate temporary
relief or a restraining order (§1160.4). Charges are to be dismissed
after the parties to the dispute comply with the Board's decision if evidence of compliance is submitted to the Board within ten days after
notice that a charge has been filed (§1160.5). Section 1160.8 provides for relief for a person aggrieved by a final order of the Board
by allowing such a person to file a petition in the appropriate court
of appeal within 30 days from the date of the issuance of the Board's
order. The Board is then required to file in the court the record of
the proceeding, which is to be conclusive as to questions of fact, and
the court is to determine whether the Board's decision is to be enforced, modified, or set aside. After the 30-day period following the
initial order of the Board has passed (if the order has not been complied with or a petition to have the order modified or set aside has not
been filed) the Board has the authority to apply to the appropriate su-.
perior court for enforcement of its order. If the court determines that
the order was issued pursuant to established board procedures and such
order has not been complied with, the court is to enforce the order
by writ of injunction or other proper process and the court is not to
review the merits of the order (§1160.8). Section 1160.9 additionally
provides that the procedures of this Act are the exclusive method of
redressing unfair labor practices.
COMMENT

The exclusion of agricultural laborers from federal labor legislation,
including the National Labor Relations Act which was enacted in 1935,
has been criticized by many commentators [Note, Agricultural Labor
Relations-The Other Farm Problem, 14 STAN. L. REv. 120, 140
(1961)] and unsuccessfully challenged on constitutional grounds in the
Selected 1975 California Legislation
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courts [Meat Cutters Local No. 300 v. McCulloch, 428 F.2d 396 (5th
Cir. 1970)]. Various reasons for the exclusion of farmworkers from
the NLRA have been suggested, including the fact that farmworkers
are largely non-citizen migrants with no voting power who exert little
pressure on Congress, as well as the fact that they are not organized,
whereas the powerful farm lobby which opposes their inclusion in federal legislation is highly organized [Note, The Constitutionality of the
NLRA Farm Labor Exemption, 19 HAST. L.J. 384, 385-86 (1968)].
Although the Supreme Court has held that employees have a fundamental right to self-organize through representatives of their own
choosing, [NLRB v. Jones & Laughlin Steel Corp., 310 U.S. 1 (1937)],
the efforts of farm laborers to organize without the protection of federal
or state legislation have been fraught with difficulties, since growers
were not required to recognize or sit at the bargaining table with an
organization that represented a majority of the employees [Comment,
The Unionization of Farm Labor, 2 U.C.D. L. REv. 1, 6 (1970)].
Without the protections of the NLRA, which require employers to engage in good faith bargaining with the chosen representative of the
employees [29 U.S.C. §158(a) (5) (1970)] agricultural unions have
resorted to the traditional economic weapons of organization, such as
picketing and economic coercion [Comment, The Unionizationof Farm
Labor, 2 U.C.D. L. REv. 1, 6 (1970)].
Although some commentators believe that the solution to the problem of farm labor is to include them in the provisions of the NLRA
[Note, Agricultural Labor Relations-The Other Farm Problem, 14
STAN. L. REv. 120, 140 (1961)], inclusion in the NLRA has been opposed by grower organizations who have feared that unionization of
farmworkers would impose an unbearable hardship on farmers because of the perishable nature of agricultural commodities and the danger of soaring labor costs [Morris, Agricultural Labor and NationalLabor Legislation, 54 CAL. L. REv. 1939, 1970-73 (1966)]. Additionally, inclusion of farmworkers in national legislation has been opposed
by worker organizers, including United Farm Workers' leader Cesar
Chavez, who believe that separate legislation is required to deal with
the special problems of agricultural workers [Note, Commuters, Illegals
and American Farmworkers; the Need for a BroaderApproach to Domestic Farm Labor, 48 N.Y.U. L. REv. 439, 455-56 (1973)]. Of
particular concern to farmworker organizers is the prohibition in the
NLRA against secondary boycotts [29 U.S.C. §158(b) (4) (1970)],
since the organized boycott is believed to have been the key to most
important farm union successes [Note, Commuters, Illegals and Ameri450

Pacific Law lournal Vol. 7

Employment Practices

can Farmworkers; the Need for a Broader Approach to Domestic Farm

Labor, 48 N.Y.U. L. REv. 439, 455-56 (1973)].
The Agricultural Labor Relations Act of 1975 represents compromise legislation promoted by Governor Edmund G. Brown, Jr., which,
according to the Governor, is an attempt to resolve the farm labor question that has been troubling California for more than a decade [Governor Edmund G. Brown, Jr., News Conference, April 10, 1975]. Although the legislation is patterned after the NLRA, there are several
differences which are apparently intended to deal with some of the
unique problems of agricultural labor. Whereas secondary boycotts
are prohibited by the NLRA, the Agricultural Labor Relations Act
restricts such boycotts only if a labor organization has lost a collective
bargaining election; but they are allowed if the organization has won
the election and is certified [CAL. LABOR CODE §1154(d) (4)]. Thus,
during the time between union certification and the signing of a collective bargaining agreement with the employer, the certified union may
engage in secondary tactics. Additionally, the Agricultural Labor Relations Act makes special provision for elections to be held only at times
when there is peak employment, since agricultural labor is a seasonal
occupation for a majority of agricultural employees (§ 1156.4), and requires that all the employees of an employer constitute the bargaining
unit unless employees are employed in two or more noncontiguous geographical areas, in which case the Agricultural Labor Relations Board
is to determine the bargaining unit (§1156.2). There are no special
provisions, however, regarding employment of illegal aliens, which
has been pointed to as being a major problem in farmworker organization since aliens are believed to create an oversupply of agricultural
labor [Note, Commuters, Illegals and American Farmworkers; the
Need for a Broader Approach to Domestic Farm Labor, 48 N.Y.U. L.
REv. 439, 453-54 (1973)].
See Generally:
1) Koziara, Collective Bargaining in Agriculture: The Policy Alternatives, 24 IAOR
L.J. 424 (1973).
2) Murphy, An End to American "Serfdom".-The Need for Farm Labor Legislation,
25 LABoR L.J. 85 (1974).

Employment practices; public educational employer-employee
relations
Government Code §§3541, 3541.3 (new).
SB 160 (Rodda); STATS 1975, Ch 961
(Effective January 1, 1976)
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Government Code §§3543, 3543.1, 3544, 3544.1, 3544.3, 3544.5,
3544.7, 3545 (new).
SB 160 (Rodda); STATS 1975, Ch 961
(Effective April 1, 1976)
Education Code Article 5 (commencing with §13080) (repealed);
Government Code §§3540, 3540.1, 3541.4, 3541.5, 3542, 3543.2,
3543.3, 3543.4, 3543.5, 3543.6, 3543.7, 3544.9, 3546, 3546.5,
3547, 3548, 3548.1, 3548.2, 3548.3, 3548.4, 3548.5, 3548.6,
3548.7, 3548.8, 3549, 3549.1, 3549.3 (new).
SB 160 (Rodda); STATs 1975, Ch 961
(Effective July 1, 1976)
Support: Association of California School Administrators; California
School Boards Association; California Teachers Association; California Federation of Teachers; Wilson Riles, Superintendent of Public
'Instruction
Opposition: Professional Educator Group; Seventh Day Adventists
Repeals the Winton Act; enacts procedures for recognition or

certification of an employee organization to be the exclusive representative of a unit of school employees in meeting and negotiating with employers; creates the Educational Employment Relations Board; limits the scope of negotiations; establishes unlawful
practices of employers and employee organizations; makes provision for organizational security agreements; prohibits strikes by
school employees.
The Winton Act [CAL. EDUC. CODE § 13080 et seq.] which was enacted in 1965 [CAL. STATS. 1965, c. 2041, §2, at 4660] gave public
school employees the right to form, join, and participate in employee
organizations and the right to "meet and confer" with employers on all
matters relating to employment conditions and employer-employee relations. Negotiations by teachers with employers took place through certificated employee's councils composed of representatives of each employee organization in numbers proportional to membership in each organization. School board representatives met with each classified employee organization separately, rather than through a council, to negotiate items regarding employees in positions not requiring teaching credentials [Former CAL. EDuc. CoDE §13085, CAL. STATS. 1965, c.
2041, §2, at 4661]. Employees could also appear on their own behalf
regarding their employment relations with the school employer. Under
the Winton Act, the final decision-making authority with regard to all
matters considered during the "meet and confer" process remained with
the school board [Former §13088, CAL. STATS. 1965, c. 2041, §2,
452?
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at 46631. The Winton Act also contained procedures for resolution of
persistent disagreements, including fact-finding and selection of a committee to make recommendations, although the findings and recommendations were not binding on the parties [Former §13087.1, CAL. STATS.
1970,c. 1413, §5, at 26861.
Chapter 961 repeals the provisions of the Winton Act and establishes
procedures for public educational employees to "meet and negotiate"
with the school board through an exclusive representative, and creates
the Educational Employment Relations Board, consisting of three members to be appointed by the Governor. The duties and powers of the
Board include: approval of, and determination in case of dispute of,
appropriate bargaining units; determination in instances of dispute of
whether items are within the scope of representation; supervision and
certification of secret ballot elections; and establishment of lists of qualified mediators, arbitrators, or fact-finders. Additionally, the Board may
hold hearings, subpoena witnesses, and take the testimony or depositions
of persons relating to any matter within its jurisdiction, and may investigate unfair practices and take action in case of violations. The Board
does not have authority, however, to enforce agreements between parties
and may not issue complaints on charges of violations of agreements
other than violations which also constitute unfair practices [CAL. GOV'T
CODE §3541.3].
Chapter 961 gives public school employees (hereinafter referred to
as employees) the right to form, join, and participate in the activities
of employee organizations or to refuse to join or participate in such activities. However, if an organizational security agreement is in effect
(discussed infra) employees may be required as a condition of continued employment to join or maintain membership in good standing in
the recognized or certified employee organization or to pay the equivalent of organizational dues for the duration of the agreement or three
years, whichever occurs first (§3540(i)).
Additionally, employees have the right, pursuant to Government
Code Section 3543, to represent themselves individually regarding their
employment relations with the public school employer, except that they
may not meet and negotiate with the employer once the employees in
the bargaining unit have selected an exclusive representative which has
been recognized or certified. Employees may present grievances to employers and have grievances adjusted without the intervention of the exclusive representative if the adjustment is reached prior to arbitration
and is not inconsistent with the terms of a written agreement then in
effect. The employer must, however, give a copy of the grievance and
Selected 1975 California Legislation
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the proposed resolution to the exclusive representative before agreement
to a resolution and give the organization an opportunity to respond
(§3543). Employee organizations have the right to represent their
members regarding employment relations with employers, but once an
organization is recognized or certified as the exclusive representative,
only the recognized or certified organization may represent employees
regarding their employment relations with employers (§3543.1). Employee organizations also have the right to reasonable access to institutional facilities for communication with members and a reasonable
number of representatives have the right to be excused from duties for
a reasonable time without loss of compensation when meeting and negotiating or processing grievances (§3543.1).
The areas which may be the subject of negotiations are limited in Section 3543.2 to matters relating to wages, hours of employment, and
other terms and conditions of employment (defined as health and welfare benefits, leave and transfer policies, safety conditions of employment, class size, procedures to be used for evaluation of employees, organizational security, and procedures for processing grievances). The
exclusive representative of teachers also has the right to consult on the
definition of educational objectives, the determination of the content of
courses and curriculum, and the selection of textbooks. Matters other
than those enumerated above may not be the subject of meeting and
negotiating, although the employer may choose to consult with employees or employee organizations on any matter (§3543.2).
Organizational security agreements, requiring payment of fees to the
exclusive representative by all members of the unit regardless of their
desire to be members, may be effected only if agreed upon by the employer and the employees. Such an agreement may be severed from the
remainder of the proposal and voted upon separately, if required by the
employer, and in order to become effective must be agreed upon by a
majority of the members of the negotiating unit (§3546). Employee
organizations are required to keep accurate records of their financial status which must be made available to the Board and employee members
(§3546.5).
Persons serving in management or confidential positions are prohibited from being represented by an exclusive representative, but may
represent themselves individually or by an organization whose membership is composed entirely of employees holding such positions. However, the representative of such employees may not meet and negotiate
on benefits or compensation of persons serving in management or confidential positions (§3543.4). Management employees include those in
Pacific Law Journal Vol. 7
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positions having significant responsibilities for formulating district policies or administering district programs and are to be designated by the
employer, subject to review by the Employment Relations Board
(§3540.1(g)). Confidential employees are those who, in the regular
course of their duties, have access to or possess information relating to
the employer's employer-employee relations (§3540.1 (c)). A bargaining unit which includes classroom teachers must include all of the classroom teachers employed by the public school employer, except for management, supervisory, and confidential employees. A unit of supervisory employees must include all such employees employed by the district; and such employees may not be represented by the same employee
organization as employees supervised by the supervisory employees.
Classified and certified employees may not be included in the same unit
(§3545). It is unclear from these provisions how employees who are
primarily employed in teaching positions, but also acting in supervisory
capacities, such as department heads and vice-principals, will be categorized. However, since the Winton Act specifically excluded from the
definition of "management" persons whose primary duties were teaching rather than supervising, and since Section 3540.1 (g) defines management employees as those having significantresponsibilities for policy
making and administration, it appears that such employees will continue
to be included in the teacher unit.
Section 3543.5 delineates unfair labor practices of employers, making
it unlawful for a public school employer to impose or threaten to impose
reprisals on employees, to discriminate or threaten to discriminate
against employees, or to interfere with, restrain, or coerce employees because of their exercise of rights guaranteed by this legislation. It is also
unlawful to deny to employee organization such rights or to refuse or
fail to meet and negotiate in good faith with an exclusive representative.
Employers are also prohibited from dominating or interfering with the
formation or administration of any employee organization or contributing financial or other support to it or in any way encouraging employees
to join any organization in preference to another. Additionally, it is
unlawful for employers to refuse to participate in good faith in impasse
procedures (discussed infra).
Unlawful practices of employee organizations include causing or attempting to cause a public school employer to violate the prohibitions
of Section 3543.5 against unlawful practices of employers; imposing or
threatening to impose reprisals on employees; discriminating or threatening to discriminate against employees; or otherwise interfering with,
restraining, or coercing employees because of the exercise of their rights
Selected 1975 California Legislation
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under this legislation. It is also unlawful for the employee organization
to refuse or fail to meet and negotiate in good faith with the employer
of 'the employees it represents as exclusive representative or to refuse to
participate in good faith in impasse procedures (§3543.6).
lHn order for an employee organization to become the exclusive representative it must either be recognized by the employer or certified by
a secret ballot election. In order to be recognized the organization must
file a request with the employer alleging that a majority of the employees
in the unit wish to be represented by the organization and requesting
that the employer recognize it as the exclusive representative. The requisite proof of majority support may be based on current dues deduction
authorizations, notarized membership lists, membership cards, or petitions. A notice of the request for recognition must be conspicuously
posted (§3544). A certification election is to be held, however, at the
request of the employer or another employee organization based upon
either a challenge to the appropriateness of the unit, the desire of the
employer that an election be held, or the assertion of a competing claim
of representation by the challenging organization. Such a claim must
be filed by the organization within 15 workdays of the posting of notice
by the organization requesting recognition and must be evidenced by
support of at least 30 percent of the members of the appropriate unit
(§3544.1). An election may not be held, however, if there is currently
in effect a lawful written agreement negotiated by the employer and another organization covering any of the same employees included in the
unit described in the request for recognition unless the request is filed
between 90 and 120 days prior to the expiration date of the agreement.
Additionally, an election may not be held if the employer has lawfully
recognized another employee organization as the exclusive representative
of any employees included in the unit described in the request within
the previous 12 months (§3544.1).
JHf no organization has requested recognition by January 1 of a school
year, an election may be held if a petition requesting an election is submitted to the employer by the employees. This request must be signed
by a majority of the employees in the unit and may be signed by any
employee in the unit regardless of organizational membership. The employer is required to post notice of the request and any organization
may request the right to appear on the ballot, following the same procedures as discussed above with regard to Section 3544.1 (§3544.3).
An investigation by the Educational Employment Relations Board
may be made and an election held if an employer raises a question of
Pacific Law Journal Vol. 7
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representation or appropriateness of a unit, or if an organization alleges
that it has filed a request to be recognized which has been denied or
not acted upon within 30 days after filing of the request. An election
also may be held if an organization alleges that employees in the unit
no longer desire the organization representing them to continue as the
exclusive representative or that 30 percent of the employees in the unit
support another organization or do not support the current representative (§3544.5). If, under any of these circumstances, the Board determines that a secret ballot election is to be held, the ballot must include
an opportunity to vote for no representation (§3544.7). However, an
election is not to be held if there is a lawful written agreement in effect
unless the recognition request is filed 90 to 120 days prior to the expiration date of the agreement. Additionally, no election may be held if
the employer has recognized another organization within the previous
12 months (§3544.7).
Pursuant to Section 3548 either the employer or the exclusive representative may declare that an impasse has been reached, and request
mediation. The parties may follow the impasse procedures discussed
below or may agree upon their own mediation procedures. If it is decided to request mediation, the mediator must be appointed no later than
five working days after receipt of the request by the Board. If the mediator is unable to settle the dispute within 15 days after appointment and
declares that fact finding is appropriate, either party may request that
the dispute be submitted to a fact-finding panel which is authorized to
investigate the matter and issue subpoenas to require attendance and
testimony of witnesses and the production of evidence (§§3548.1,
3548.2). The panel is authorized to make findings of fact and recommend terms of settlement which are to be advisory opinions only, unless
the employer and the exclusive representative have entered into a written agreement during the negotiation process 'for final and binding arbitration of such disputes (§§3548.3, 3548.5). Additionally, both parties may agree to submit any dispute to final and binding arbitration
even if the written agreement does not include such an agreement
(§3548.6). An arbitration award made under these circumstances is
to be final and binding upon the parties and may be enforced by a court
(§3548.8). Finally, Section 3549 specifically states that Section 923
of the Labor Code is not applicable to public school employees, thus
prohibitingschool employees from striking.
COMMENT

The provisions of the Winton Act were intended to improve emSelected 1975 California Legislation
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ployer-employee relations by providing a uniform basis for recognizing
the right of public school employees to join organizations of their own
choice and be represented by such organizations in their professional
and employment relations with public school employers, and to afford
certificated employees a voice in the formulation of educational policy
[CAL. STATS. 1965, c. 2041, §2, at 4660]. Criticism of the Winton
Act has been mainly directed at the proportional rather than exclusive
nature of representation, the unilateral decision-making power of the
school board and lack of provision for binding arbitration, and the prohibition against public school employee strikes [Comment, California's
Alternative to Collective Bargaining For Teachers: The Winton Act,
1965-1974, And Proposals For Change, 5 PAc. L. 1. 698, 715-720
(1974)]. Although some commentators have pointed out that the
proportional representation system under the Winton Act is advantageous because it preserves the teacher's choice of representatives, allowing minority group representation on the negotiating council [Comment,
Collective Bargainingand the California Public Teacher, 21 STAN. L.
Rlv. 340, 368 (1969)], critics of the system believe that proportional
representation has created rivalry among teachers, especially between the
California Teachers Association and the California Federation of Teachers [Comment, Collective Bargainingand the California Public Teacher, 21 STAN. L. REV. 340, 366-67 (1969)]. Although the CTA-CFT
rivalry now may be temporarily intensified while each group campaigns
for membership support, it is possible that after one organization is established as the exclusive representative the rivalry will diminish and
employees will present a more unified and effective force in negotiations
with the school board.
The problem of allowing school employees to participate in the decision-making processes of the educational system while maintaining the
sovereignty of the school board has been one of the most serious impediments to collective bargaining for school employees. Although the notion that decision-making power can be shared by the school board and
employees is now widely accepted, the desirable scope of negotiations
is still the subject of a great deal of controversy [Hazard, Collective Bargaining and School Governance, 5 Sw. U. L. REv. 83, 86-87 (1973)].
Under the Winton Act, agreements made during the "meet and confer"
process were not binding, but the scope of permissible subjects for discussion included anything accepted by the employer as being related
to terms and conditions of employment. Under the new legislation
topics for negotiation are more limited, although the agreements made
during meeting and negotiating are binding on the parties and the proPacific Law Journal Vol. 7
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visions of the new law require negotiation between the parties rather
than conferring. It appears, however, that the scope of negotiations
will not, as a practical matter, be more restricted now than under the Winton Act because the school board now must negotiate on
specified subjects, and, in case of a dispute as to what is negotiable, the
decision will be made by the Educational Employment Relations Board
instead of the school board. Additionally, the new law does not preclude
the parties from discussing areas outside the "required" scope of negotiations. It appears, therefore, that employees now will have a greater
voice in educational policy. However, it is possible that the opposite
result will occur in districts where the school board had very liberally
construed the provisions of the Winton Act since this legislation prohibits negotiationoutside of the specified subject areas.
Many commentators feel that any collective bargaining legislation relating to educational employees should prohibit strikes. This legislation
does so, and is therefore in accord with almost all current collective bargaining legislation in force in other states [Comment, Californids Alternative to Collective BargainingFor Teachers: The Winton Act, 19651974, And Proposals for Change, 5 PAc. L.J. 698, 712-714, 722
(1974)]. Although teacher strikes were illegal under the Winton Act
[FormerCAL. EDuc. CoDE §13088, CAL. STATS. 1965, c. 2041, §2, at
4663] there have been many strikes during its existence, thus leading
other critics to believe that no-strike provisions lead to employee frustration resulting in more illegal strikes [Hazard, Collective Bargainingand
School Governance, 5 Sw. U. L. REv. 83, 105-6 (1973)]. Although it
is arguable that this legislation will not affect the frequency of illegal
strikes, it is possible that the new provisions which give school employees
a greater voice in educational decision making may lead to more harmonious relations between employer and employees, thus reducing the need
to resort to the illegal strike.
See Generally:
1) Shaw, The PracticalDifferences Between Public and Private Sector Collective Bargaining, 19 U.C.LA. L. REv. 867 (1972).

Employment practices; professional strikebreakers
Labor Code Chapter 8 (commencing with § 1150) (new).
SB 719 (Roberti); STATS 1975, Ch 1094
Support: California Federation of Labor, AFL-CIO
Opposition: California Newspaper Publishers Association
Chapter 8 (commencing with §1150) has been added to the Labor
Code to make it unlawful for any employer willingly and knowingly
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to utilize any professional strikebreaker to replace an employee involved in a strike or lockout (§1163) and for any professional strikebreaker willingly and knowingly to offer himself or herself for employment or to replace an employee involved in a strike or lockout (§1164).
For the purposes of Chapter 1094, a strike is any concerted act of more
than 50 percent of the employees in the bargaining unit in a lawful refusal to perform work or services for an employer, but does not include
work stoppages which are based on conflicting union jurisdictions or are
unauthorized by the union (§1158). "Professional strikebreaker" is
defined in Section 1160 as any person (other than supervisorial personnel who have been in the employ of the employer before the commencement of the strike or lockout or members of the immediate family of the
owner of the place of business) who has offered himself or herself for
employment for the duration of the strike or lockout to replace an employee involved in the strike or lockout. Additionally, in order to be
deemed a professional strikebreaker, such a person must have made an
offer to and been accepted for employment on three or more occasions
in the past five years by two or more employers at whose place of business a strike or lockout was in progress, and must currently offer himself
or herself to an employer for such purpose. Supervisory employees,
who are excluded from the definition of "professional strikebreakers,"
are those employees who have or have had the authority to hire, fire,
reward, or discipline other employees (§1160). The legislative finding
stated in Section 1150 is that the importation or use of professional
strikebreakers as replacements during a strike or lockout endangers
sound and beneficial relations between labor and management and that
utilization of professional strikebreakers in labor disputes is inimical to
the public welfare and good order, in that such practices tend to produce and prolong industrial strife, frustrate collective bargaining and encourage violence, crimes and other disorders. Section 1166 makes a
violation of the provisions of Chapter 8 of the Labor Code a misdemeanor punishable by a fine, not to exceed $500, or imprisonment for
a period of up to 90 days, or both. Before the enactment of this chapter
there was no state law regulating strikebreakers, and federal regulations
applied only to the transportation of strikebreakers, making it unlawful
for persons, other than common carriers, to willfully transport in interstate or foreign commerce a person for the purpose of engaging in strikebreaking [18 U.S.C. §1231 (1970)]. This legislation now regulates
the use of strikebreakers by all employers, making it unlawful to willfully employ a "professional strikebreaker."
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Employment practices; questions concerning arrests
Labor Code §432.7 (repealed); §432.7 (new).
AB 255 (Dixon); STATS 1975, Ch 1043
Opposition: California Conference of Employer Associations
Prior to its amendment by Chapter 1043, Section 432.7 of the Labor
Code prohibited a public or private employer from requiring, through

an initial employment form, disclosure by the applicant (other than for
a position as a peace officer) of his or her record of arrests, or from
asking any questions regarding arrest records, although questions re-

garding convictions were allowed. However, this provision did not prohibit employers from asking verbal questions regarding arrests, or from
asking questions after the receipt of an application form. Additionally,
employers were not prevented from receiving information regarding arrests from sources other than the applicant [CAL. STATS. 1974, c. 328,
§1, at

].

Section 432.7 of the Labor Code has been amended to prohibit an
employer, whether a public agency or private individual or corporation,
from asking an applicant for employment to disclose information concerning an arrest or detention which did not result in conviction. This
prohibition is applicable to questions made through written forms, such
as written applications, as well as to questions asked verbally, and extends to the entire employment process following receipt of the application form. Employers are now also prohibited by this section from seeking from any source whatsoever, or from utilizing as a factor in determining any condition of employment, the record of any arrest which did not
result in conviction. However, an employer is not prohibited from asking
an employee or applicant for employment about an arrest for which the
employee or applicant is out on bail or on his or her own recognizance
pending trial. Additionally, a peace officer or other person with access
to criminal offender record information maintained by a local law enforcement criminal justice agency is prohibited from knowingly disclosing, with intent to affect a person's employment, any information regarding an arrest, or other proceeding not resulting in a conviction, to anyone
other than an agency authorized by law to receive such information. It
is also prohibited for other persons authorized to receive such information to disclose information to unauthorized persons or for unauthorized
persons to receive or possess such information.
In case of a violation of this chapter, the applicant for employment
is now authorized to bring an action to recover actual damages or $200,
whichever is greater, plus costs and reasonable attorney's fees. If the
violation is intentional, the applicant may receive treble actual damages
Selected 1975 California Legislation
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or $500, whichever is greater, plus costs and reasonable attorney's fees.
Such an intentional violation is now also a misdemeanor, punishable by
a fine not to exceed $500, whereas previously any violation was a misdemeanor, but there was no civil remedy available to the applicant.
Chapter 1043 still allows, however, the disclosure of these types of arrest
records in cases of persons applying for employment as peace officers,
for positions in law enforcement agencies with access to criminal offender record information or for positions with the Division of Law Enforcement of the Department of Justice. Furthermore, additional exceptions are now made which allow an employer at a health facility (as
defined by Section 1250 of the Health and Safety Code) to ask an applicant for employment to disclose an arrest under Section 290 of the Penal
Code (regarding registration of sex offenders) if such applicant is applying for a position with regular access to patients. It is also lawful
for employers at health facilities to ask an applicant for a position with
access to drugs and medication to disclose an arrest under Section 11590
of the Health and Safety Code (regarding registration of controlled substance offenders). However, registration under both of the above-mentioned sections is required for persons convicted of specified offenses;
thus the disclosure is not merely of an arrest unaccompanied by a conviction.
Additionally, Chapter 1043 does not require the Department of Justice to remove entries relating to an arrest not resulting in conviction
from summary criminal history records forwarded to an employer pursuant to law [See REvIEw OF SELECTED 1975 CALIFORNiA LEGISLATION, this volume at 480 (Criminal Procedure; arrest records)].
Employment practices; employee records
Labor Code §1198.5 (new).
SB 995 (Roberti); STATS 1975, Ch 908
Chapter 908 has added Section 1198.5 to the Labor Code to require
employers, upon request of an employee, to permit that employee to inspect, at a reasonable time, certain of his or her records and personnel
files. Pursuant to the provisions of Section 1198.5, employees now are
given access to files which are used or have been used to determine qualifications for employment, promotion, and additional compensation, as
well as those upon which termination or other disciplinary action of
an employee is based. Records of an employee relating to the investigation of a possible criminal offense and letters of reference, however, are
specifically excluded from employee access.
Before the enactment of this chapter there was no provision in the
Pacific Law Journal Vol. 7
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Labor Code requiring private employers to permit employees to inspect
their records, although county employees had the right to inspect and
review official records relating to their performance as employees [CAL.
GOV'T CODE §31011]. Previously existing provisions of the Education
Code also permitted public school employees to inspect their files, pursuant to Section 13001.5. Chapter 908 therefore extends access to records to all private employees, although public employees other than
those discussed above are not given such access.
Employment practices; tips and gratuities
Labor Code §351 (amended).
AB 232 (Greene); STATs 1975, Ch 324
Support: Department of Industrial Relations; California Labor Federation; AFL-CIO
Opposition: California Restaurant Association
Section 351 of the Labor Code previously allowed an employer to collect gratuities from his or her employees to the extent permitted by a
valid regulation of the Industrial Welfare Commission if the employer
posted notice of the extent to which the employee was required to accept
and credit gratuities against his or her wages. Regulations promulgated
by the Industrial Welfare Commission pursuant to this section allowed
employers to credit, as part of the minimum wage, gratuities received
by an employee engaged in an occupation in which he or she regularly
received more than $20 per month in gratuities. The credited amount
could not exceed 25 cents per hour [8 CAL. ADMIN. CODE §11550

(c) (3) ].
Section 351 has been amended to eliminate the authority of the Industrial Welfare Commission to permit employers to credit tips against
wages of employees. It would appear that this section as amended will
require employers to pay employees at least the minimum wage regardless of the amount of tips received by the employee. Pursuant to Section
354 of the Labor Code a violation of Section 351 is a misdemeanor
which can result in a fine not exceeding $500 or imprisonment not exceeding 60 days, or both.
See Generally:

1)
2)

29 U.S.C. §203(m) (1970) (federal regulations for determining wages of tipped
employees).
4 PAc. LJ., REvmw OF SELECTED 1973 CAx~rFoRNiu_ LEGISLATION 410 (1974).

Employment practices; nonpayment of wages
Labor Code §206 (amended).
SB 734 (Moscone); STATs 1975, Ch 312
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Section 206 of the Labor Code requires an employer, in case of a
dispute over wages, to pay to the employee the amount conceded by the
employer to be due. To collect any balance claimed, the employee previously had to resort to any other remedy to which he or she was entitled.
An employer who fails to pay wages when due is subjected to a $10
penalty for each failure to pay which is recoverable by the Division of
Labor Law Enforcement in a civil action (§§210, 211). Additionally,
an employer who wilfully fails to pay an employee who has been discharged or who has quit, must pay to the employee a penalty equal to
the amount of the employee's rate of pay, until payment is made, for
a period not to exceed 30 days (§203). In addition, any employer who
has the ability to pay and who willfully refuses to pay after demand,
with intent to defraud the employee, is guilty of a misdemeanor (§216).
-Chapter 312 has now added to these provisions a requirement that
if, after an investigation and hearing, the Labor Commissioner determines that any of the employee's claim of wages is valid, the claim is
due and payable within ten days after receipt of notice by the employer
that such wages are due. Additionally, wilful failure to pay such wages
within ten days, by employers having the ability to pay, will result in
a penalty (in addition to the misdemeanor penalty discussed above) of
three times the amount of any damages accruing to the employee as
a direct and foreseeable consequence of the failure to pay. Thus, it appears that the addition of a more specific procedure for employees to
collect disputed wages and the imposition of an additional penalty for
nonpayment of wages may result in more prompt payment of disputed
wages.
See Generally:

1)

1 WITKIN, SUMMARY oF CALIFoRNIA LAW, Agency and Employment §§45-47
(8th ed. 1973).

Employment practices; certificated school employees-pregnancy
leaves
Education Code §§13456, 13468 (amended); Labor Code §1420.2
(new).
AB 1060 (Berman); STATS 1975, Ch 914
Under prior provisions of the Education Code the governing board
of a school district was authorized to provide a leave of absence from
duty, as it deemed appropriate, for any female employee of the district,
employed in a position requiring a teaching credential, who was required
Pacific Law Journal Vol. 7
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to be absent from duties because of pregnancy or convalescence following childbirth. Additionally, the board was required to adopt reasonable rules and regulations regarding proof of pregnancy, determination
of the point at which the leave could be taken, and the length of time
of absence, as well as whether the leave was to be with or without pay
[CAL. STATS. 1969, c. 1395, §1, at 2839]. This provision has now
been revised so that the governing board is required to provide for a
leave of absence from duty for a certificated employee who is required
to be absent because of pregnancy, miscarriage, childbirth, and recovery
therefrom. The length of absence, including the date on which the
leave is to begin and the date upon which the employee is to resume
duties, is now to be determined by the employee and her physician,
rather than by the school board [CAL. EDUC. CODE §13456]. Additionally, disabilities caused or contributed to by pregnancy, miscarriage,
childbirth, and recovery therefrom, are to be treated as temporary disabilities for purposes of determining eligibility for temporary disability
insurance or sick leave plans connected with employment in the school
district (§13456). Employees may therefore utilize sick leave in these
instances [See CAL. EDUC. CODE §13468], or may take advantage of
the provisions of Section 13467 of the Education Code which allow an
employee who is absent for a period of five school months or less to
have deducted from her salary a sum not exceeding the amount which
is actually paid a substitute employee, rather than her regular salary.
Chapter 91 also has added Section 1420.2 to the Labor Code to
make specific practices regarding woman school employees unlawful,
unless based upon a bona fide occupational qualification. The addition
of this section is apparently intended to prevent practices which are in
conflict with the Federal Fair Labor Standards Act [29 U.S.C. §201
et seq. (1970)] which makes discrimination based on sex an unlawful
employment practice. Therefore, the governing board of a school district now may not refuse to hire, employ, or select for a training program
leading to employment an employee because of pregnancy. It is also
now an unlawful practice to bar or discharge a woman from employment or from a training program leading to employment, or to discriminate in compensation, terms, conditions, or privileges of employment
on the basis of pregnancy. Additionally, it is now an unfair employment practice to terminate any such employee who is temporarily disabled, based on an employment policy under which insufficient or no
leave is available, if the policy has a disparate impact on employees of
one sex and is not justified by "necessity of the public schools" [CAL.
LABOR CODE § 1420.2].
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